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Albert W. Harriman,

vs.

BUREAU OF PERSOMNEL
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STATE BOARD OF PERSONNEL
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Appellant,

DEPARTNERT OF ADMINISTRATION

STATLC OF WISCOWSIN,
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Respondent.
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ORDER

The State Board of Persomnel having made and filled its

Findings of Fact and Conclusions of Law, constituting ite decision in

this cass;

IT IS ORDERED:

That the appeal of Albart W, Harriman be and the same s

hereby disaissed on its merits and with prejudice.

Dated at Madison, Wisconsin

this /7 day of ,ﬁ(\

/
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WISCONSIN STATE BOARD OF PERSONNEL
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STATE OF WISCONSIN STATE BOARD OF PERSOHWNEL

[ L . T T S R TR ]

Albert W. Harriman,

Appellant,
FINDINGS OF FACYT

and
vs8.
CONCLUSIONS OF LAW
BUREAU OF PERSONNEL

DEPARTMENT OF ADMINISTRATION
STATE OF WISCONSIN

L T . T T R

The above entitled matter having come on to be heard bafore tha State
Board of Persomnal on the 30th day of October, 1964, at 10:00 A.M. I{n the State
O0ffice Building in Madison, Wisconain, pursuant the legal notice thereof;
Presentt John H. Shiels, Chairman
Jerome M, Slechta
Charles F. Bracher
John A, Serpe
George E. Strother
(Shisls, Slechta, and Brecher were present at all sessions and
Serpe and Strother were pressnt at some gesasions, but have read
the entire transcript.)
The Appellant, Albert W. Harriman, appesared in person.
The Respondent Bureau of Personnel, Department of Administration,
appeared by C. K. Wettengel, 1ts Diractor;
The 3tate Board of Parsomnsl having heard the statsments of the parties,
taken testimony and being further advised in the premises, makes and files the

following Pindings of Fact and Conclusions of Law, constituting its decision i{n

this casae,.

FINDINGS OF FACT

1. That on April 2, 1964, the Appellant, Albert W. Harriman was employed
by the Attorney General of the State of Wisconsin as the Ascistant Attorney

General IV In the classifled service of the State of Wisconsin.



2. That oa April 2, 1983, the Attorney Cesnaral gubmftted to the Bureau
of Personnel, a reclassification request, requesting that the position held by
Albert W, Harriman be reclassifisd and made an Asaiztant Attorney Cemaral V.

3. That sald reclassification request was assigned for review to
Trygve Thoresen, Senior Classification Analyst in the Buresu of Permonnel nd the
analyst with the most oxperiance with the Assistant Attorney General saries, who
spent 3 days In the audit of the position of the Albert W, Harrimsn as compared
to cne-half day normally spent in the audir of a senjor administrative position.

k. That Thoresan concludad from his audit that Harrinan was not a top
expert In any flold or flelds of law az required by the specifications for
Azaistant Attorney Generel V, even though he wes an expert.

5. That Thoresen concluded froa his audit that the position occupled
by the Harriman was not couparable in lavel to that of othar Assistant Attorneyd:
Canaral V In the Attorney Ganeral's office,

6. That as & result of said audit, the Bureau of Pernonnel oa
June 16, 19858 denled the reclassification request; that within 10 dnys therwafter
Albert W. Harrlman appealed tho order to thia RBoard,

7. That while Albert ¥, Harriman has esoignments and dees lagal work of
ieportance end complexity, it was within the provincs of the Burean of Personnel to
concinds that he L3 not & top legal espert fin the Attorney General's office.

B. That while Albert ¥, Harriman's asgignments and work are gimilar to
that of Asgistant Attorueys General V, it {2 within the province of Bureau of
Pargonnel to conclude that hisz positicon is not on the same level as that of the
Assistant Attornays General V.

9. That hefore entering denial of tha requast for reclassification,
Burean of Persommel carefully studied the Albert ¥, Harriman's position and

evaluated its job contents and eompared it to othar positions in state gervice.



CONCLUSIONS OF LAW

1. That it is the duty of said Burezsu of Perscmnel t¢ classify positions
and allocate poaitions so clasaifisd to salary renges.

2. That the denial by the Bureau of Personnel, to reclaasify the
position hseld by Albert ¥W. Harri{man from Asgsistant Attorney Coneral IV to Asafstant
Attornay General V was a proper sdministrative decision.

3. That said donlal was in good faithi it wes not an abime of the Bureau
of Parsonrel’s judgment and discretion: it vas nalthar arbitraiy nor capriclous;
there were no religicus or political considerationz & part of the declaion.

Lst an Order be enterad accordingly.

Dated at Hadlaon, ¥isconsin

"I\l '
#:day of . . 1985,
o

WISCONSIN STATE BOARD OF PERSONNEL
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STATE OF WISCONSIN STATE BOARD OF PLURSONNEL
Albert ¥. Harriman,

Appellant,

Wl
ORDER
BUREAU OF PERSOMNEL
DEPARTMENT OF ADMINISTRATION
STATE OF WISCONSIN,

Respondent .
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Tha Stete Board of Personnel having made and filed its

Findings of Fact and Conclusions of Law, constituting ite decision in

this case;

IT IS ORDERED:

That the appeal of Albert ¥W. Harriman be and the same is
hereby dismissed on itz merits and with prejudice.
Dated at Madison, Wisconsin

» 196%
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this 7 day of !
—_——

/

WISCONSIN STATE BOARD OF PERSOMNEL

! } L ?
BY T‘\\f;rA/J L ‘/‘:‘(4 [
Chairman’




STATE OP NISCONSIN STATE BOARD OF PERSONHEL

Albert ¥, Harrimen,
Appellant,
MEMORAKDUM
VS,
pEcIsIOoN
BUPEAU QF PERJONHEL
DEPARTHENT OF ADMINISTRATION
STATE OF WISCONSIN

Respondent.

It {s only fair to state that in the conduct of tha hoaring of this
appeal, that tha chalrmen permitted the ratter to baccome vere {nvolved than the
fundamental issues warrast.

This wea probably the occasioned by the axtreme dfficulty that the
Board hzg had ovsr the past yearz with the specifications for the Assistan? Atterns
Csperal series, ths fact that the Doard dafinfitely feals that professionsl perscnno:
cannat bs satiafoctorlly clasgifled by the same techniquas applizd to nonprofession:
peracamel, &nd the understandable reluctanca cf the Respondent Bureau to produce
evidence of the coaparizon of the Appellant's position to that of other Asgilatant
Attornaya Geparal, when in fact, corparisons warc an essential part of the audl
rada of the Appellant's pozition. A rerding of the record might well lead ons to
balieve that tha Board is in z powar ztruggle with the Bureau as to how positions
should bs classifiaed,

That all this should have heppened {s regrettable, because the cage 13
quite plople.

Tha Appellant, Albert ¥, Harviman, was ot all times meationad herveln
en Aamistsnt Atterney Ceneral IV in the clessified service of the State of Wisconal;
He haes sarved the offlce of Attorney Gemeral 23 a lavyer fa various classificatlens
eontinucusly since Jume 9, 1957, His position ls in aclary vanpa 1-18 {$974-51284
per nmonth)., M Appdl 2, 1984, the Attornsy General sudnitted a reclaasification
request to the Buresu of Perscnml proposing that tha pasition cocupled by the
Appallant larvicean be made en Assistant Attorney CGsrerzl V in salary range 1-26

(£1139-51473 per month). On June 168, 1964, the Resapondent Bureav rafused te gremt



the reclessification request. H{thin ten daye the Appellant Harviman appaealed
the ordar aof dental to this RBoard, After sevaral stipulated adiourmnnents the
appesl came on to be heard on October 30, 19-4.

This sppeal must be decided on tha baris of the proncuncermnt of thie
Board in the cane of Louls Verch vo, Bureay of Persomnel, decidsd Saptember 16, 198

"A continuows and comalstent 1li{ne of legal authority is te bo effect that
the Board of Persommel may not aubatitute 1ts 4udgment for that of the
agoney charged with menagemant of govergmental funmctioms; the Board hes

a funetion of raview £3d not adnministration. The Roard has no pight ov
authority to upsot or roverse an administrative riling wnless it is prowed
tc bs arbitrary, copriclous, doms in bad falth so as to commtitute =
abwee ol Judgoent or discreticon, or have bean motiwvatod by reascns,
religious or poiitical.”

Accordingly, to reverse the Reapondent Buresu, the Beard must find that
the Buresu's denial of this reclassification requast was erbhitrary an? capriclious
ad in bad faith, amd the burden of proof of sush {g upen tho Appellant Harviman.

The record indi{cates that on recoipt of tha reclaseiflication request,
the reviaw of it was assigned to Trygve Thoresen, Senlor Claszifficeation Apolyet
and the staff technician with the wmost exparience In tho Asniatant Attorney Goneral
seriss. Thoresen teatified that he spent thres dayn in the sudit of Appellsnt
Harrinsn's position o8 aompared to one-half day apent on normal senlor position
auditz, Thiaz in itself Indicatez that the Reapondent Bureau accorded to the
reclassification requast the highest degree of compatent attention that it could
afford and thet extraordinary time was devoted in thst audit., Certainiy, the audit
¥as not domo ln & cursory mammer or by anr inexperienced staff pwmnber.

Thoresaen stated that Appellant Harviman was not a top legal expert in Any
particular field or fields of law &3 called for in the gpocifications for an
Assigtant Attorney Gsnevel V. le testifled that Appellant Harrdman was an sipert,
but not a top expevrt.

This crnclusion was reached by the eveluation of the zssigoments and vork

of Appellant Hurriman, with which Thoresan desronatrated that he had a working under-



etanding. It was also reached by Thoressan's cerparison of Appellsmt
Harpinan's position with all other pooitions in the Attornsy Genersl's offies.
(Record, page 90)

Appellant Horriman produced voluminouz evidence rulating to the naturw
of his legal assigments mnd woerk. The Board was irpressed by its complexity and
ixportanee. Howsver, the work and sssiguments ghould have baen euch for &an
Agsigtant Attorney General IV as a top range positicn, hiphly paid and of eon-
gidsrable stature in the profession. Appellant Rarrimzn's testimomy, though, fell
shart of {ta persuading this Board that {t was arbitrary, capriclous er in bed
faith forr the Respondant Burvau to refuce to recognizs Appellent Herziman a3 a
top expert in any lagal field or fleldse.

Appellant Harriman elso produced considarable evidence that his positfon
vas corparable to that of other Assistant Attorneys Coneral V, particularly the
youngar onsg In point of service. HKHis evicancs was excoellent evidencs, and would
be most persuasive had the Board been sitting a3 a clessification agency. Howsver,
his evidence 41{d not convince this Roard that the Respondent Bureay was ip bad
faith or arbitrary or capricieus in datermining that Appellant Harriran's position
¥ss not at the sase level 23 thot of the other Asaistant Attorneys Genagyel V.

The refusal of the Respondent Bureau to make definitive canpariscons as o
part of its caze has confused tho isous. Tho Reapondent Bureau, however, ¢id uot
have to present any wore svidenca than It chous to. It 4id not have o cass to
prova by the prepondsrance of the evidsnce, nor 4id it hawe ths burdan of proof.
Had Appellant Harrlmmn's proof that his position was corparable to other Asalstant
Attorncys General Y basn more overwhslring than §t wai, the Respondont Buresu nipht
regret the way it proceedsd, unleca it stood raady to tempt fate on the basis of
that & eourt would datsrmine that the Burcau cam rest a classificatien soclaly on
the baols of the »elation of the job to the specifications without making cesparisle
in its auvdit to other similar posfitioms.

Ba sssured that {f this Board felt that the Respomdent Bureaus did not

nake comparissus of the Appollant Harrioan's position to other lspgal positions in



the Attornoy General’u office that {t would have, in this dacislion, found that
comsidarution of the reclassification request was arditrary and capriecioms.
However the Respondent Bureau did use the test of comparables an is entirely
evidart from tha record,

Thare is undue concarn in the record as to Exhibit 7, a letter of the
Attornay Gensral to the Respondent Duresu, and ag to Bxaiblit 17, a later lotter
of the Attoraey Ceneral to the Respondent Bureau. It is true that thesze lottere
have cartaln evidentliary valua that the Board would glve great welight to Lf throug!
this continuing haszgel over the Assistant Attornay Generel sories, the Attorney
Ganeral had tsken a ecneistent positicn as to the vating of his gubordinates end
if ha had baan more helpful in the derivaticn of class spacifications, tThis is
not to say that his ohsgrvaticns were not welcens as the opinion of ons should be
in a better position to know.

The Decipion and ¥indings of Fact and Conclusions of Low in the Roy Wiza
case and the Laroy Dalton oase have becn mads a part of this record.

In dscefding tho Hita cese, this DBoard felt that the action of the Direct:
of ths Burecu of Personmnel in refusing to reclsssify an Asaistant Attoroey Cemeral
I1I to a IV was arbitrary and capricious. The documentation in that case was
poorly drawn and there {s no Finding of Fact that the Director of the Burwau of
Porscemnel was arbitrary or capricfous. We hawe littla doubt that had the Directer
soucht dudiolsl reviaw of that decisfion that he could have odtained & revarszal of
this Board just becsuse of the {nadsquaey of ths Pindings of Fact and Conclusions
of Law,

The Dalton cace involved only that part of the epeciflcation for Assiets
Attornay General V that requires 15 yeare of legal experienss, and the daclsien in
that case was a justification of such a requiremant, Thare was no fsuuve as to
whather or not Delton was doing the work and had the assipgnments of Asaistant

Attornoy Ganeral ¥V,



In the conduct of hearings on appeals of this typa, the Bosrd amd the
parties oftan lose sight of tha role of the Board. Again, the Besrd of Perconoel
is not 2 classifization agoncy; it sits only in adinistretive revisw of whether
or not the aotiong of the Directer ware ogmwlnd within his broad prerogatives
in the arex of pwdlic personmel adninistretion, As long as thet NMrector is in
goed falth the Board canpot substitute judgment for his, even if he is definitely
wrong and even (F 1t be shown that he {¢ conslstently wrong.

Findings of Fact and Conelunioms of Law will be prepared in accordance
with this decision.

Datad at Madison, Wisconsin

this __ day of Narch, 1968

WISCONSIW STATE BOARD OF PRRSONNEL

Chalrman



